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I. INTRODUCTION
Departing France in February of 1995, the freighter Pacific Pintail
sailed to Japan laden with radioactive plutonium waste.' The ship's
dangerous cargo prompted countries on its potential itineraries, such as
South Africa, Brazil, Argentina and Malaysia to openly protest its passage
through their surrounding waters.2 However, in sailing around Cape Horn,

rough weather forced the ship within Chile's exclusive economic zone4
(EEZ), 3 the area of water extending 200 nautical miles from Chile's shore.
Chile also had publicly protested the PacificPintail'ssailing within its
waters,5 and it chose to aggressively defend its proclamation." The Chilean
navy sent a frigate to force the ship outside the EEZ.7 Warning the Pacific
Pintailthat they would throw ropes in its propellers if it did not leave
immediately, the ship obeyed the frigate's orders and navigated out of
Chile's EEZ. s Ultimately, the PacificPintail'scargo safely reached Japan,
but only after Chile's, and other countries' stances, forced it to sail clear
of their territorial waters.9
The United Nations Convention on the Law of the Sea (UNCLOS)
expressly gives nations the right to pass through a coastal state's seas.' So
long as the passage is "innocent,"" a ship is entitled to travel within a

1. Denholm Bartenson, Nuclear Waste Shipment Leaves France, UNITED PRESS INT'L
[Paris], Feb. 23, 1995.
2. See Right ofPassageMeans Open Seasfor Waste, LLYOD's LIST, Mar. 2,1995, at 5

[hereinafter LLOYD's]; see also,Helen MacLeod, UK Could Be Liable ifChile Takes Warlike
Action vs. Ship, J. OF COM., Mar. 21, 1995, at 7A.
3. MacLeod, supra note 2.
4. United Nations Convention on the Law ofthe Seas, Dec. 10,1982, art. 57,21 I.L.M.
1261 [hereinafter UNCLOS].
5. LLOYD's, supra note 2, at 5; see also MacLeod, supra note 2.
6. MacLeod, supra note 2.
7.Id.
8. id.
9. See Michelle Magee,Nuclear Waste Arrives in JapanDespiteProtestsShip TookSecret
Routefrom France, S.F. CHRON., Apr. 28, 1995, at D5; see also Plutonium Shipment Leaves
FranceforJapan,N.Y.TMmEs, Nov. 8,1992, at 3. The first shipment ofradioactive waste from
France to Japan was abroadtheAkatsuki Maru.Id.The Akatsuki Maru finally reached Japan, but
South Africa prevented it from going around the Cape ofGood Hope and Chile prevented it from
going around Cape Horn. Id. It was finally forced to go through the Panama Canal. Id
10. UNCLOS, supranote 4, art. 17.
11. UNCLOS, supra note 4, art. 19. The Meaning of Innocent Passage:
I.) Passage is innocent so long as it is not prejudicial to the peace, good order or
security of the coastal State.
2.) Passage of a foreign ship shall be considered to be prejudicial to the peace,
good order security of the coastal state if... itengages in... (a) any threat
https://scholarship.law.ufl.edu/fjil/vol13/iss3/6
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coastal state's EEZ, as well as within the twelve nautical miles that
immediately surround it and form its territorial sea.'2 According to
UNCLOS, this right extends to ships carrying hazardous or radioactive
cargo as well. 3

However, UNCLOS also clearly obligates coastal states' to protect and
preserve their marine environments.'" This Note examines these
conflicting doctrines within UNCLOS: nations' rights of passage and
coastal states' obligations to protect and preserve their marine
environments. Once a historical background of the problem and the
competing doctrines is established, the Note will describe the issue's status
quo. Specifically, this Note will analyze how international shipping of
radioactive cargo has aggravated the contradiction between the right of
innocent passage and the obligation to protect and preserve marine
environments. Furthermore, the Note will explore the attempts 'of
UNCLOS and other international agreements to resolve this problem as
well as the reasons why these efforts are inadequate. Finally, this Note will
consider suggestions that may resolve the conflict between these doctrines.
II. HISTORY
A. The Right of Innocent Passage

The doctrine of the right of innocent passage was created centuries
ago. 5 Originating in Roman times, the doctrine's codified basis is found
within the Code of Justinian of 529 AD."' The Romans believed that the
oceans were communis omnium naturalijure (open to all men by the

operation of natural law).' 7 However, the collapse of the Roman Empire
and the subsequent centuries of European exploration led to various claims
over the oceans."

or use of force against the sovereignty, territorial integrity or political
independence of the coastal State... (h) any act of willful and serious
pollution contrary to this convention.
I,4
12. UNCLOS, supra note 4, arts. 3, 19, 58, 87.
13. UNCLOS, supra note 4, arts. 17, 23.
14. UNCLOS, supra note 4, art. 192.
15. THOMAS A. CLINOAN, JR., THE LAW OF THE SEA: OCEAN LAw AND POLICY 10 (1994).
16. Id at 10; see also Arvid Pardo, The Law of the Sea: Its Pastand Us Future, 63 ORE. L.
REV. 7 (1984).
17. Id at 10-11.
18. Id. at 11. The most egregious claims over the oceans were the papal bulls of 1493. Id.
Pope Alexander VI used these bulls to establish lines of demarcation running from the North Pole
to the South Pole. Id. These lines of demarcation effectively divided all lands and waters that
Published by UF Law Scholarship Repository, 2001
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It was during Europe's colonization of the New World that Hugo
Grotius wrote the pivotal MareLiberum. 9 Defending the Dutch' s attempts
to deal in the New World, Grotius argued that the ocean belonged to no
°
one entity, and was consequently free to any who wished to cross it.
Today, the concept of freedom of the seas and innocent passage which
Grotius proposed is widely accepted as a fundamental principle of
customary international law.2 In fact, its status as customary international
law was confirmed in the Corfu Channel case of 1949.2 Ruling that

Albania's sovereignty was not violated by the innocent passage of British
warships through Albania's Corfu Channel, the International Court of
Justice illustrated the global importance and acceptance of the right of
innocent passage.

Similarly, the concepi of a territorial sea and a nation's sovereignty

over it is equally longstanding. 24 Although the seas were commonly held

to be open to all, historically, a coastal state could exercise control over its
territorial sea.' Writing on this subject as well, Grotius explained that, in
order to protect itself and aid trade, it was in a state's best interests to
claim dominion over the waters immediately surrounding it.26 But
regardless of a coastal state's sovereignty over its territorial sea, Grotius,

and the international community, recognized a common custom of
permitting innocent passage through those waters." Currently, the right of
Spanish and Portugese explorers would find. Id.
19. Hugo Grotius, The Freedom ofthe Seas, or the Right Which Belongs to the Dutch to Take
Part in the East Indian Trade, in THE LAW OF THE SEA; OCEAN LAW AND POLICY 12-18 (Thomas
A. Clingan, Jr. ed., 1994).
20. Id at 14.
21. LAN BROWNLIE, PRINCIPLES OF PUBLIC INThRNATIONAL LAw 191 (5th ed. 1998).
Brownlie defines the elements of customary international law as duration, uniformity/consistency
and generality of a practice that is accepted as a law. Id at 4-11.
22. See generally The Corfu Channel (U. K. v. Alb.), 1949 I.C.J. (Apr. 9), at http://www.icjcij.org/icjwww/idecisionstisummaries/Iccsummary490409.htm (last visited Nov. 1,2000).
23. Id; see also Kristina Martin, Note, Conflicts in Marine Environmental Protection: The
Turkish Straits as a Case Study, 9 TRANSNAT'L L. & CONTEMP. PROBS. 681,695 (1999); Duncan
*E.J. Currie, The International Law of Shipments of UltrahazardousRadioactive Materials:
Strategies and Options, Paper given to South Pacific Regional Workshop on Criminal Law and its
Administration in International Environmental Conventions (1998),
at
http//globelaw.com/Nukes/Nuclea&/*20Shipment%/20Paper.htn#textfl (lastvisitedNov. 1,2000).
24. Robin R. Churchill & Alan V. Lowe, The Law of the Sea, in THE LAW OF THE SEA;
OCEAN LAW AND POLICY 81-84 (Thomas A. Clingan, Jr. ed., 1994).
25. Id.
26. Id. at 81. The most common reason that a coastal state would claim sovereignty over the
area immediately surrounding its shore was to protect and defend its coastline, as well as to prevent
foreign fishermen from competing against the native fishermen. See id
27. See id at 83; see also GROTIUS, MARE LIBERUM (1609); Thomas Jefferson, Note from
Secretary ofState Thomas Jefferson to the British Minister,Mr. Hammond,Nov. 8, 1793, 1 MOORE

https://scholarship.law.ufl.edu/fjil/vol13/iss3/6
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innocent passage, like the concept of freedom of the seas, is popularly held
as customary international law."
B. The Duty to Protectthe Marine Environment
Although not as old as the ideas of innocent passage and territorial
seas, nations have recognized the necessity to protect and preserve their
marine environments since the beginning of the 20th century. 29 It was
around this time that countries began to realize that the ocean's resources
were not infinite. Seal hunters, realizing that their catch sizes were
gradually shrinking, created some of the earliest recorded laws protecting
the marine environment.' Thus, as nations became increasingly aware of
the limits of their seas' resources, they grew more concerned with the
protection and preservation of their marine environments.
The idea of internationally protecting the marine environment did not
arise until 1926."' It was then that an international convention attempted
to limit the dumping of oil and gas into the oceans.32 The convention
failed, as did a similar one ten years later.33 But finally, in 1954, the global
community adopted its first effective, oceanic anti-pollution law in the
International Convention for the Prevention of Pollution of the Sea by
Oil.34 Afterwards, many legislative acts protecting the marine environment
were passed, and today coastal states have a presumed duty to protect their
marine environments."
C. RadioactiveMaterials
With the end of World War II, the world witnessed the destructive
advent of a new energy. Devastating cities, nuclear energy demonstrated
the potential power it could yield. As this new energy became more
commonly used, the world also quickly discovered that its byproduct of
radioactive waste was extremely dangerous. 3' Several incidents where

INT'L. L. DIGEsT 702-03 (1926) (explaining why the United States would begin to claim a territorial
sea extending up to three miles from its seashore).
28. BROWNLIE, supra note 21, at 191.
29. EDITH BROWN WEISS ET AL., INTERNATIONAL ENVIRONMENTAL LAW AND POLICY 750-

55; see also P. BIRNIE & A. BOYLE, INTERNATIONAL LAW AND THE ENVIRONMENT 305 (1992).
30. WEISS, supra note 29, at 751.
31. ALEXANDRE Kiss & DINAH SHELTON, INTERNATIONAL ENVIRONMENTAL LAW 438
(2000).
32. Id
33. Id
34. Id.
35. See id at 440; see also WEISs, supranote 29, at 752-55.
36. The first known dumping of nuclear waste occurred when the United States sunk a
container full of waste 50 miles off the coast of California in 1946. LAKSHMAN D. GURUS WAMY
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radioactive materials were improperly handled proved that indirect or
direct exposure
to radioactive materials had a deadly effect on human and
7
animal life."
The particular significance of the transportation of radioactive
materials via oceanic vessels lies in the nature of the oceans. The oceans
are in constant flow, and their currents spread throughout the Earth. Thus,
while a radioactive accident on land can be successfully contained within
a certain region, such an accident in the ocean may not be so easily
checked. Because the oceans' currents would carry nuclear radiation
everywhere they ran, a radioactive accident at sea has the potential to
contaminate oceans and marine environments throughout the world.3"
Another critical factor to consider in the oceanic transport of
radioactive materials is the potential for terrorist attacks.39 The amount of
radioactive material that is typically shipped has enough radioactive matter
to produce several nuclear warheads. 4' Consequently, the possibility that
a ship laden with such a dangerous cargo may be hijacked or attacked in
order to produce devastating weapons is very real.
Due to these potential harms, transportation of radioactive materials
has been internationally regulated almost since its creation.4' Safety
requirements for the shipping of radioactive materials became more
stringent as technology advanced and created safer, more reliable
alternatives.42 However, the advancement of technology also led to more
uses for nuclear energy, resulting in the need to ship more radioactive
materials and the greater possibility of radioactive disasters.
As a result, nations were forced to weigh the importance of protecting
their marine environments from potential devastation against the custom

ET AL., INTERNATIONAL ENVIRONMENTAL LAW AND WORLD ORDER 578 (1994).

37. See generally KATHERINE L. KAHN, HEALTH EFFECTS OF NUCLEAR POWER & NUCLEAR
WEAPONS (1980); DAVID MOSEY, REACTOR ACCIDENTS: NUCLEAR SAFETY AND THE ROLE OF

INSTITUTIONAL FAILURE (1990).
38. Moreover, the relationship between the oceans and the global climate has yet to be fully

determined, a radioactive spill at sea could possibly effect non-marine environments throughout
the

world.

See

1999

U.S.

World

Ocean

Circulation

Experiment,

at http://www-

ocean.tamu.edu/WOCE/Publications/WOCE99.pdf. (last visited Nov. 1, 2000).
39. See Currie,supra note 23, at 3.5.1.2; see also Raul A. F. Pedrozo, Transport ofNuclear
Cargoes by Sea, 28 J. MAR. L. & COM. 207, 221 (1997).
40. Chris Gillis, "Hot" Shipments: Hazardous Cargoes,AMERICAN SHIPPER, Apr. 1, 1999,
at36.
41. See, e.g., Statute of the International Atomic Energy Agency, Oct. 26, 1956, 8 U.S.T.S.
1093, 276 U.N.T.S. 3.
42. Compare the 1956 Statute of the International Atomic Energy Agency, 8 U.S.T.S. 1093,
276 U.N.T.S. 3, with the Code for the Safe Carriage of Irradiated Nuclear Fuel, Plutonium and
High-Level Radioactive Waste in Flasks on Board Ships, IMO Assembly Resolution A.748(18)
(Nov. 4, 1993) [hereinafter INFI, andthe International Atomic Energy Agency Regulations for the
Safe Transport of Radioactive Materials, ST-I (1996) [hereinafter IAEA].
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of innocent passage. Accordingly, many countries chose to protect their
marine environments rather than recognize the right of innocent passage.43
Following these decisions, coastal states openly, and forcefully, rejected
the requests for innocent passage by vessels carrying radioactive materials,
such as the PacificPintail.
III.

THE UNITED NATIONS CONVENTION ON THE LAW OF THE SEA

Despite the common acceptance of the right of innocent passage and

the duty to protect the marine environment as customary international law,
they were not jointly codified until the latter half of the 20th century." It
would take three United Nations conventions and exhaustive international
negotiations before these concepts would be defined in a manner that
would satisfy the global community."5 The 1994 implementation of
UNCLOS marked the final solidification of these abstract customs.46
Although UNCLOS is the dominant body of law governing the right of
innocent passage and the obligation to protect and preserve the marine
environment, legislation specifically regulating the transportation of
radioactive materials exists.' Yet, an acceptable compromise concerning
the international transportation of radioactive materials, the right of
innocent passage and the obligation to protect the marine environment lies
in the evaluation of the strengths and weaknesses of these laws.
A. The Right of Innocent Passageunder UNCLOS
One of the first matters addressed by UNCLOS is the right of innocent
passage through the territorial sea.4" Article 17 clearly states that all ships
are to enjoy the right of innocent passage through the territorial sea.49 But
the actual definition of innocent passage lies in Articles 18 and 19. Article

43. Other countries that publicly forbid the passage of radioactive materials through their
territorial seas included Argentina, Brazil, Ireland, Malaysia, New Zealand, Puerto Rico, South
Africa, and Caricom (the common market community of 17 Caribbean nations). Nuclear Wastes
Shipments to Japan: Statements from Governments on Route, Greenpeace, at
http://www.greenpeace.org/-nuclear/fwasport/govstatements.hn (last visited Nov. 1, 2000).
44. See generally UNCLOS, supra note 4.
45. Id.
46. Agreement to Implement Part IX of the United Nations Convention on the Law of the
Seas, July 28, 1994, 33 I.L.M. 1309. After the 1982 convention, it would take the world 12 years
to come to an agreement concerning UNCLOS' Deep Sea Bed Mining Provisions. Thus, while
almost no other aspects of UNCLOS were amended in that time, it was not until 1994 that
UNCLOS was technically completed.
47. INF, supra note 42; IAEA, supra note 42.
48. UNCLOS, supra note 4, art. 17.
49. Id.
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18(2) specifies that passage is to be "continuous and expeditious.""
Article 19(1) goes on to describe innocent passage as "innocent so long as
it is not prejudicial to the peace, good order or security of the coastal
state." And Article 19(2) defines what is not innocent passage by listing
several activities that are inherently contrary to the prior definitions.52
B. The Duty to Protectthe Marine Environment under UNCLOS

Although the right of innocent passage is one of the first concepts
addressed by UNCLOS, the obligation to protect and preserve the marine
environment is codified much deeper in the treaty. 3 Article 192 states the
general obligation,' while Article 194 delineates the measures that coastal
states may take to protect their marine environments." More specifically,
Article 194(1) explains, "States shall take... all measures consistent with
this convention that are necessary to prevent, reduce, or control pollution
of the marine environment from any source..
C. The Right of Innocent Passageandthe Duty to Protectthe Marine
Environment Under UNCLOS
Both the right of innocent passage and the obligation to protect and
preserve the marine environment are distinctly asserted. The particular
clarity of these doctrines is based upon their acceptance as international
law before UNCLOS crystallized them within an international treaty. A
practice that is so popularly accepted over time, as to be considered
customary is generally accepted as an international law." Thus, while
these concepts have been legally accepted because of their long existence
and nations' widespread adherence to them,5 their actual codification in
the UNCLOS treaty ensures their applicability.
IV. THE STATUS Quo: A VIOLATION OF INTERNATIONAL LAW?
Today, ships carrying radioactive materials continue to sail around the
world.59 In fact, the Pacific Pintailjust completed another voyage in

50.
51.
52.
53.
54.
55.
56.

UNCLOS,
UNCLOS,
UNCLOS,
UNCLOS,
Id
UNCLOS,
UNCLOS,

supra note 4, art 18(2).
supra note 4, art. 19(1).
supra note 4, art. 19(2).
supra note 4, art. 192.
supra note 4, art. 194.
supra note 4, art. 194(l).

57. See BROWNL1E, supranote 21, at 5; see also DAVID H. OTT, PUBLIC INTERNATIONAL LAW

INTHE MODERN WORLD 13-16 (1987).
58. See BROWNLIE, supra note 21, at 5-7; Orr,supra note 58, at 13-16.
59. New Shipment ofNuclear Fuel to Leave Francefor Japan, AGENCE FRANCE PRESSE,
https://scholarship.law.ufl.edu/fjil/vol13/iss3/6
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March." Furthermore, Cogema, the French company that ships
radioactive materials to Japan, has signed a deal with Japan whereby it is
expected to send approximately eighty more shipments of radioactive
materials to Japan within the next ten years." Unfortunately, as the
number of such shipments increases, so does the possibility of an accident.
And as the recent tragedy off Norway's waters involving the Russian
nuclear submarine, Kursk, has demonstrated, accidents concerning
radioactive materials do occur.' 2
Just as shipments of radioactive materials continue, so do coastal states
proceed to deny the right of innocent passage to these ships.'3 However,
the question remains: is this a violation of international law? Many argue
that a coastal state's refusal of innocent passage to these ships is a flagrant
violation of international law." Also, in denying innocent passage to these
ships, coastal states may be forcing these ships into rougher waters or bad
weather.' In which case, coastal states may not only be violating the
international law of innocent passage, but may also be intentionally
endangering the crews and cargoes of ships carrying radioactive
materials" and contributing to the cause of a disaster.
In defense of their actions, coastal states can argue that they are not
violating international law, but simply following it by shielding their
adjacent marine environments from a potential radioactive catastrophe.
Coastal states may also claim that ships carrying radioactive materials and
entering their waters without their prior consent or notification are
violating international law and intentionally endangering their marine
environments.' 7 Essentially, two international laws, both codified in one
treaty, are in violation of each other.
Aug. 9, 2000, LEXIS, Nexis Librazy, Agence France Presse [hereinafter New Shopment].
60. MOX Fuel Shoment arrives at NiigataN-Plant,The Daily Yomiuri (Tokyo, Mar. 25,
2001, at 1.
61. See New Shipment, supra note 59.
62. Russian SubmarineLost, N.Y. TIMES, Aug. 10, 2000, at 1; see also Dr. Edwin Lyman,
SensitizationofStainlessSteel VitrifiedHigh-Level Waste CanistersduringProduction(explaining
that the plutonium from a submarine's reactor core is considered one of the most deadly forms of

radiation), at http'//www.nci.org/ppub-lisLhtm#item05 (last visited Nov. 1, 2000); Dr. Edwin
Lyman, Sea Transportof Vitrified High Level RadioactiveWaste: UnresolvedSafety Issues (1997)
(stating the physical and chemical reasons why the IMF and IAEA regulations on the transport of
radioactive waste are inadequate), at http'/www.nci.org/p/pub-list.htn#item05 (last visited Nov.
1, 2000).
63. Helen Bain, Rights of NuclearPassage,THE DOMINION (Wellington), July 12, 2000, at
10.
64. Eugene R. Fidell, Maritime Transportationof Plutonium and Spent Nuclear Fuel, 31
INT'L LAW 757; see also Pedrozo, supra note 39.
65. See Pedrozo, supranote 39, at 219.
66. See id.
67. Currie, supra note 23, at 3.1.2, 3.1.4.
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V. ATTEMPTS TO RESOLVE THE PROBLEM

A. The UNCLOS Compromise: Sea Lanes
To some extent, UNCLOS foresees the conflict vessels carrying
radioactive materials may create between the right of innocent passage and
the obligation to protect and preserve the marine environment. UNCLOS
responds to this conflict in Article 22, allowing coastal states to create
special sea lanes for the transit of ships exercising the right of innocent
passage."s Notably, Article 22(2) addresses ships carrying "inherently
dangerous or noxious substances" and gives coastal states the ability to
limit these ships to the special sea lanes the coastal states have
delineated."
On its face, this article seems to reconcile the right of innocent passage
and the obligation to protect and preserve the marine environment." It
appears to uphold the right of innocent passage while simultaneously
acknowledging the coastal state's sovereignty and interests in the
territorial sea by allowing it to direct potentially hazardous ships.7 '
Furthermore, when coupled with the Irradiated Nuclear Fuel Code (INF) 2
and the International Atomic Energy Agency's (IAEA) safety

requirements for the transboundary movement of radioactive materials,"
the resulting combination of legislation seemingly resolves the conflict
between innocent passage and protection of the marine environment.
However, due to the particularly dangerous nature of oceanic shipping of
radioactive7 materials,
many coastal states claim that these measures are
4
inadequate.
B. The Failure of the Compromise
The most obvious reason why UNCLOS' Article 22 compromise fails
is because it underestimates the potential damage a radioactive accident
may cause. If a radioactive accident were to occur within a coastal state's
territorial sea, that coastal state would be gravely affected. Despite
reimbursement via the applicable international laws of damage liability,"

68. UNCLOS, supra note 4, arls. 22,23.
69. UNCLOS, supra note 4, art 22(2).
70. Id
71. Id.
72. INF, supra note 42.
73. IAEA, supra note 42.
74. Currie, supra note 23, at 3.4, 3.5.
75. MARY-LOUISE LARSSON, THE LAW OF ENVIRONMENTAL DAMAGE; LIABILITY AND
REPARATION 90 (1999); see a/so GERARD MANGONE, UNrED STATES ADMIRALTY 277-86 (1997).

https://scholarship.law.ufl.edu/fjil/vol13/iss3/6

10

Transportation
of Radioactive
The Conflict Bet
20011 Marín: Oceanic
THE
CONFLICT WITHIN
THE LAW Materials:
OF THE SEAS

whereby the polluter "pays," a coastal state could suffer irreparable harm
to its marine environment, as well as to its human population.' Moreover,
if the coastal state is one that depends on its waters for economic survival,
the potential damage would be crippling.
The UNCLOS compromise also fails because of inadequate safety
precautions on the part of those shipping the radioactive materials. Those
supporting the prevalence of the right of innocent passage and the
implementation of sea lanes, cite the safety record of the transportation of
radioactive materials: to date, no significant radioactive accident has
occurred involving the oceanic shipment of radioactive materials."
Furthermore, the proponents of the right of innocent passage cite the 1NF
and IAEA's safety requirements for transport of radioactive materials.7
The safety record of the transportation of radioactive cargo is good, but
not perfect. And the meaning of "significant" is questionable; only a few
shipments have sailed since this transportation began to occur regularly
eight years ago, as opposed to approximately 80 proposed shipments in the
next decade. 9 No major accidents have happened in radioactive
transportation, but several notable incidents have occurred.
For example, in February 1998, members of Greenpeace successfully
boarded the Pacific Teal, the Pacific Pintail'ssister ship, while it entered
the Panama Canal carrying radioactive cargo.' The Pacific Teal's cargo
could have created up to 60 nuclear warheads." In boarding the ship,
Greenpeace managed to demonstrate that such ships were not secure or
free from terrorist attacks. Also, in November of 1997, the MSC Carlawas
carrying 330 casks of radioactive cesium when it was split in two during
a storm off the Azores.2 Fortunately, the casks carrying the radioactive
materials remained intact, and no matter was leaked at the time of the
accident. 3

76. See generally MARTHA GORmAN, ENVIRONMENTAL HAZARDS: MARINE POLLUTION

(1993).
77. Pedrozo, supra note 39, at 211.
78. Id at 212-14.
79. PlutoniumShipment Leaves FranceforJapan,supranote 9. In 1992, theAkatsuki Maru
was the first ship to sail from France to Japan carrying radioactive materials. Id Ever since then,
approximately two shipments have been occurring each year. Contrast this frequency with the
average of eight shipments per year that would be necessary to fulfill France and Japan's agreement
of 80 shipments over the next !0 yeats.

80. Kevin G. Hall, Pana-mayhem, J. OF COM., Feb. 17, 1998, at lB.
81. Robert Whymant, NuclearFuelArrives in Japan,THE TIMES (London), Sept. 28, 1999,

at Overseas News.
82. Judith Perera, MSC Carla Carried i1 Tons of Cesium-137 when it Sank, HAZMAT
TRANSPORT NEWS, Jan. 1, 1998.
83. Id
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In that particular incident, the casks carrying the radioactive material
remained intact, but the required specifications for these casks have been
seriously questioned." For instance, studies done by the Nuclear Control
Institute demonstrate that the casks used in transporting radioactive
materials is highly susceptible to sensitization, a form of salt water
corrosion affecting steel." These studies also show that even if the steel
structure of the casks holds during an accident or sinking, the rim sealing
the cask's opening is subject to quick corrosion and will leak radioactive
material within days of its submersion."
According to INF and IAEA specifications, the casks used in
transporting radioactive materials must be capable of withstanding an
800"C fire for 30-60 minutes.8 7 This is extremely inadequate when one
considers that ship fires may last days," and that fires involving
radioactive materials bum at temperatures of 2000"C, for periods
exceeding 24 hours." The specifications also require the cask to endure
impact speeds of 48 km/h, ° a regulation that is severely insufficient when
compared with the cask impact speed requirement of the United States:
464 km/h.9' Also, these tests are criticized because each is performed on
a different cask, rather than testing one cask under several conditions, as
it would experience in an accident at sea.' Therefore, while a cask may
meet the necessary safety regulations, it may leak its radioactive cargo
during an actual emergency.
Another element that the UNCLOS compromise cannot account for is
the ease with which a shipment's safety data can be forged. Recently,
British Nuclear Fuels, the company that owns the Pacific Princess, the
Pacific Teal and other ships dedicated to shipping radioactive materials,
was fined $60 million dollars for falsifying its cargo safety inspections.93
Coastal states will not grant innocent passage when they have no assurance

84. Northern European Information Group, Spent Fuel- The Most HazardousShipments,
at http.//www.NEIS.org.html (last visited Nov. 1, 2000) [hereinafter Spent FueJ. One group who
vocally criticizes the INF and IAEA's regulations is the International Transport Workers'

Federation (ITF). Id Regarding those regulations as inadequate, the ITF demands better crew
training, the use of purpose-built ships, stronger spent fuel transport casks and the presence of a
support vessel. Id
85. Sensitization, supra note 62.
86. Id.

87. INF supranote 42; see also IAEA supra note 42.
88. Sensitization, supra note 62.

89. Spent Fuel,supra note 84.
90. INF supra note 42; see also IAEA supra note 42.
91. Spent Fuel,supra note 84.
92. Sensitization, supra note 62.
93. New Shipment, supra note 59.
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that the cargo in question has actually been properly examined and
authorized for shipping.
Also, ships carrying radioactive materials tend to follow secret
itineraries." The law governing the prior notification of coastal states
through which the ships will pass, is unclear.9" Citing the interests of
security,' these ships may not inform 'a coastal state that they are
innocently passing through its territorial sea, much less adhere to the
coastal state's designated sea lanes. As a result, coastal states fear they will
not be aware of a ship carrying radioactive cargo crossing their territorial
sea until an accident occurs.
Finally, the UNCLOS compromise also fails because it does not
account for response actions in case an accident does occur. For example,
in the case of the ABC Carla,the United Kingdom decided that it would
not salvage the casks carrying radioactive cesium because any potential
radiation would be negligible.' The message that such actions send
throughout the world hardly encourages coastal states to grant these ships
innocent passage. A coastal state has no reason to allow a ship carrying
radioactive materials within its waters if it knows that the shipper is not
required to salvage any lost cargo.
The current consequence of these problems is the open rejection of
innocent passage for many ships carrying radioactive materials. 8 This
status quo cannot continue because of the unique nature of the material
being transported. Movements in secrecy or shows of force to prevent
innocent passage only create negative international relations and increase
the possibilities of radioactive dangers while almost ensuring lack of
cooperation if an accident were to occur.

94. Pedrozo, supra note 39, at220-21.
95. Basel Convention on the Control ofTransboundary Movements ofHazardous Wastes and
their Disposal, Mar. 22, 1989, U.N. Doc. UNEP/WG. 190/4. The convention specifies that when
nations are carrying hazardous waste they must notify any nation that they intend to pass through.
Id arts. 4, 9. But, because most radioactive waste that is being transported will be recycled, there
is uncertainty as to whether the convention applies to the transportation of radioactive materials.
Id at annexes I, II. Nevertheless, the convention illustrates the requirement of international law
that nations transporting hazardous materials must warn any nations with whom the materials will
come in contact. Id at arts. 4, 9.
96. Pedrozo, supra note 39, at 220-22.
97. Perera, supra note 82.
98. Not only are countries openly opposing such shipments, but in the United States, certain
groups have taken the issue to the courts in order to determine its legality in the U.S..
Mayaguezanos Por la Salud y el Ambiente v. United States of America, 38 F. Supp. 2d 168 (1999)
(holding that the United States had no right to seek an injunction or to request an Environmental
Impact Statement from a foreign ship carrying radioactive materials and passing within the United
States' exclusive economic zone).

Published by UF Law Scholarship Repository, 2001

13

Florida Journal
of International
Law,
Vol. 13, Iss. 3 [2001],
FLORIDA
JOURNAL OF
INTERNATIONAL
LAW Art. 6

[Vol. 13

C. The PrecautionaryPrinciple
Although the right of innocent passage and the obligation to protect the
marine environment conflict when applied to the issue of vessels carrying
radioactive cargo, many contend that the right of innocent passage
dominates." Citing the customary international law aspect of the freedom
of the seas and freedom of navigation, they claim that forbidding innocent
passage through a coastal state's seas is a violation of international law."
However, not everyone believes that the right of innocent passage is the
dominant theory in the conflict between innocent passage and marine
preservation. The precautionary principle mandates that ships transporting
radioactive materials have a duty to warn, or notify, coastal states through
whose exclusive economic zones the ships plan to pass."'0 Furthermore, the
precautionary principle suggests that coastal states may officially deny a
ship's request for innocent passage by withholding its requested consent
to allow the ship in its waters.102
The precautionary principle is based upon the principle of sic utere tuo,
ut alienum non laedas, or that a nation may do as it wishes with its own
resources, but if it may adversely effect another in doing so, that nation
should notify the other.'° 3 As applied to the situation of the PacificPintail,
sic utere would allow France and Japan to do as they wished with their
radioactive materials, so long as it would not adversely affect other
nations, like Chile. However, because the shipment could adversely affect
Chile, under sic utere, France and Japan would have a duty to warn it of
the shipment. Consequently, because the shipment could have adversely
affected Chile, it could have denied the Pacific Pintailinnocent passage
through its waters.
Critics of the precautionary principle maintain that it is not
international law because it is not popularly accepted or old enough to be
custom."" Interestingly enough, Article 198 ofUNCLOS, requires nations
to inform others of "imminent or actual damage" to the marine
environment, and is basically a codification of the precautionary
principle. 5 Although the precautionary principle's status as customary

99. See generally Fidell, supra note 64; Pedrozo, supra note 39.
100. See Fidell, supra note 64, at 766; see also Pedrozo, supra note 39, at 236.
101. Jon van Dyke, Applying the PrecautionaryPrincipleto OceanShipments ofRadioactive
Materials, 24 OcEAN DEv. & INT'L L. 399, 399-402 (1996).
102. See id at 404.
103. Jason L. Gudofsky, TransboundaryShipments of Hazardous Waste for Recycling and
Recovery Operations,34 STAN. J. INT'L L. 219, 222 (1998).
104. Fidell, supra note 64, at 766.
105. UNCLOS, supra note 4, art. 198.
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international law is questionable because it is a relatively novel idea,"°
recent treaties and legislature, such as the United Nations Convention on
the Economy and Development and the Basel Convention have begun
codifying it into international legal instruments."" Moreover, when one
considers that man-made nuclear energy has only existed for half a
century, it can be argued that if sufficiently widespread, the precautionary
principle is customary international law."0 8
Support for the precautionary principle also can be found elsewhere.
For example, in the Corfu ChannelCase,the ICJ held that Albania should
have informed Britain that it had placed mines in the channel." In other
words, when Albania did something that could have adversely affected
another country, it had a duty to warn them about it.
The precautionary principle's greatest advantage is the ability it gives
coastal states to evaluate the potential benefits and detriments of allowing
innocent passage by ships carrying radioactive materials." ° Under the
precautionary principle, nations may prepare for, or expect a possible
radioactive accident. Consequently, implementation of the precautionary
principle would help resolve the conflict between the right of innocent
passage and the duty to protect the marine environment.
VI. SUGGESTIONS FOR CHANGE

Even if the precautionary principle were to be internationally
implemented, radioactive materials would still be on the ocean
somewhere. Consequently, the main concern in the international
transportation of radioactive material should be to keep the cargo stable
and safe, wherever it may be. A solution to the conflict between the right
of innocent passage and the duty to protect the marine environment may

lie in the designation of one universal lane for all ships carrying
radioactive cargo. Rather than having ships carrying radioactive materials
search for a friendly course that would allow them to reach their
destination, they could travel via one predetermined route.

106. Fidell, supra note 64, at 759-64.
107. See also the Rio Declaration on Environment and Development, June 13, 1992, U.N.
Doc. A/CONF.151/26 (vol.1) (specifically declaring that the precautionary principle shall be
applied by states in order to protect their environments).
108. Essentially, the precautionary principle would satisfy the crucial, necessary elements to
become customary international law because one can argue: First, that the principle has been in
existence as long as it has been needed and thus satisfies the duration requirement; and second, that
although not every nation implements it, it is in widespread use by a great majority of the world's
nations, making it a general, consistent practice.
109. See generallyThe Corfu Channel (U.K. v. AIb.), 1949 I.C.J. (Apr. 9), at http://www.icjcij.org/icjwww/idecisions/isummaries/Icsummary490409.htm (last visited Nov. 1, 2000).
110. See Van Dyke, supranote 101.
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A. The Benefits of a UniversalLanefor
Shipping Radioactive Materials
Primarily, a universal lane would allow ships to cross the least amount
of territorial seas as possible. The route would be predetermined in
agreement with countries who would allow such shipments to cross their
waters, and those that would not. In accordance with the precautionary
principle, the existence of a universal lane would give all countries on the
ship's route advanced warning of its passage. This advanced warning
would also aid in creating accident response teams and stations. For
instance, if an accident were to occur, it would be much easier for anyone
to respond if they knew that the ship was on a certain route as opposed to
traveling along a secret route.
Also, a universal lane would allow these ships to cross as few protected
marine environments as possible, thus greatly reducing the danger to them.
Another important element to consider is the weather. The universal lane
could be created along a route where the ships would encounter as little
severe weather as possible."' For example, the seas between the Equator
and the Tropic of Cancer are much safer in terms of weather, than the seas
around Cape Horn or the Cape of Good Hope.
Furthermore, if this universal lane were to be limited only to ships
carrying radioactive material it would greatly reduce the possibility of
collision. In fact, a ship carrying radioactive waste would be able to sail2
alongside its escort without hindrance, or danger, from public ships.1
Ultimately, a universal lane would ease the conflict between the right of
innocent passage and the territorial sea while keeping the radioactive cargo
as secure as possible.
B. The Detriments of a UniversalLane
for Shipping RadioactiveMaterials
The most negative aspect of implementing a universal lane for shipping
radioactive materials is the potential cost. Shipping companies will not like
the possibility of having to pay more in order to travel further than they
had to originally. However, although the route may be longer, it will be
safer, and what profit the shippers may lose in making an extended voyage
they will most likely recover in insurance discounts. Furthermore, if one
is transporting such dangerous cargo, one should follow the safest course,
not the cheapest.

I 11. For instance, they could avoid going around Cape Horn and the Cape of Good Hope,
which are notorious for stormy seas and icebergs.
112. Gillis, supra note 40, at 37.
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Another detriment of a universal lane is that public knowledge of the
ship's route may make it more susceptible to attack. The material that
these ships are transporting is capable of creating nuclear warheads and
should be escorted by a naval vessel. But ifnaval vessels escort the ships,
or if the route is periodically patrolled by any of the nations along the
route, the cargo will most likely be secure. Furthermore, not everyone can
manage to hijack a ship, much less a ship on an oceanic course being
navies.
monitored by several countries.and
Finally, designating this lane only for ships carrying radioactive
materials would be in violation of the freedom of the seas. The universal
lane would essentially be creating another conflict involving the use of the
oceans. A possible solution to this may lie in having the ships adhere to
this route, rather than have the public remain outside it. In other words,
one can apply the UNCLOS provision allowing coastal states to designate
special lanes to the ocean and mandate that ships carrying radioactive
materials travel within them.
VII. CONCLUSION

Ideally, no transport of radioactive materials should occur because the
potential damage of such actions to marine environments and humanity is
simply too horrific. But in a world where fossil fuels are rapidly
disappearing, nuclear energy and its radioactive byproducts are an
unfortunate necessity. To call for the complete end of the transport of
radioactive materials would be unrealistic.
However, the conflict between the right of innocent passage and the
duty to protect the marine environment must be resolved, as the nature of
the matter at issue is so deadly. Both the right of innocent passage and the
duty to protect the marine environment are tenets of international law with
their roots in long-standing custom. Consequently, the probability that one
will be proven more legal, or authoritative, in this matter is not very
strong. Rather, the most logical solution lies in a compromise between
these two doctrines.
A compromising alternative to the current scheme can be created. For
instance, some countries have already cited the precautionary principle as
a basis for them to deny innocent passage to these ships, thus molding the
precautionary principle into customary international law. Moreover, the
shippers of the radioactive materials have also been contributing to the
precautionary principle by mostly obliging countries, and steering clear of
their waters when they have protested.
Yet the problem then assumes a new aspect in that in order to protect
one marine environment, countries are forcing these ships out into
dangerous waters and endangering crew and cargo. Thus the compromise
must account for the continuation of these shipments as well as the
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protection of the marine environments. A possible resolution lies in the
creation of one universal sea lane for the transportation of radioactive
materials.
The implementation of a universal lane for shipping radioactive
materials would allow the precautionary principle to function along with
the right of innocent passage. Due to the inherent danger of radioactive
materials, coastal states should ultimately decide whether to allow the
innocent passage of radioactive materials through their seas or to protect
and preserve their marine environment by rejecting the right of innocent
passage. The universal lane would allow coastal states to deny innocent

passage to ships carrying radioactive materials while allowing them to
travel via the safest routes to their destinations. Ultimately, this is the

situation one strives for: the safe, if not short and convenient, transport of
radioactive materials on the oceans.
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